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Dear

:

As you may be aware, the U.S. Department of Labor (DOL) has issued its final
regulations implementing the “white collar” overtime exemptions under the Fair Labor
Standards Act (FLSA). These final regulations take effect on August 23, 2004. There
has been much debate over these regulations, and widespread speculation that they
would be revised further; however, that has not taken place. This memorandum
summarizes selected key developments in these soon-to-be effective rules.
Employers should evaluate their employees’ actual job duties under the regulations’
new criteria to assure that all employees are accurately classified as exempt or nonexempt. This is because, far from causing millions of workers to lose their overtime
eligibility, as critics have claimed, the new regulations likely will increase the number of
overtime-eligible employees.
No Pre-Exemption.
As a threshold matter, DOL’s new rules make plain that the FLSA does not preempt
more strict state, local, or municipal laws. Since many states have overtime rules
comparable to DOL’s old standards, it is also necessary to evaluate both state and
federal requirements, and to comply with that which is more favorable to employees.
* This brief summary does not comprehensively address all pertinent legalities
regarding the new overtime regulations implementing the FLSA. Further, while this
analysis is designed to provide accurate and authoritative information with regard to the
subject matter covered, it is provided with the understanding that it does not constitute
the rendering of legal or other professional services.
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Selected developments under the new DOL regulations are summarized below:
Increased Minimum Salary Level Necessary For Exemption:
The new salary test represents a key change from current requirements. It essentially
creates three (3) categories:
1. Employees Earning Less Than $455 Per Week ($23,660/yr.): All such employees
are guaranteed overtime regardless of their job title or duties.
Note: It may be advisable to consider raising the salaries of employees who fall close to
this salary level and would otherwise qualify for exemption, in order to meet the new
salary criterion for exemption. Alternatively, non-qualifying employees should be
reclassified as non-exempt personnel who qualify for overtime whenever they work
more than 40 hours in a “workweek.”
2. Highly Compensated Employees Exemption: Highly compensated employees
earning over $100,000 annually (including non-discretionary bonuses and commissions)
who perform at least one exempt duty are exempt from overtime. In order to meet the
salary test for this exemption, the employer cannot count payments for retirement plans,
life insurance, medical insurance, the cost of other fringe benefits, or the like.
Employees earning over $100,000 annually in total compensation will satisfy the
exemption if:
-

They “customarily and regularly” perform any one or more of the exempt
duties or responsibilities of an executive, administrative or professional
employee;

-

Their total annual compensation includes at least $455 per week paid on a
salary or fee basis; and

-

Their “primary duties” include office or non-manual work.

-

Note: The highly compensated employee exemption does not apply to
computer employees, outside salespeople, employees who are paid on an
hourly basis, or to “blue-collar” workers.

3. Employees earning between $23,660 and $100,000 annually: Such employees are
entitled to overtime unless they are exempt under one of the new standard duties tests
for executive, administrative, or professional exemption or fall within another exemption.
New “White Collar” Exemption Criteria – The Duties Tests:
The new standard duties test takes a similar approach to the old short test, in that it
focuses on an employee’s primary duties in order to determine exempt or non-exempt
status. The new rules define “primary duty” as the principal, main, major, or most
important duty of the employee. Performance of non-exempt work does not necessarily
prevent the finding of exempt status. As in the past, an employee’s title is not
determinative of exempt status.
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Executive Employee Exemption:
The new executive exemption is not limited to a company’s top officials but rather, may
include its managers and even assistant managers, depending on their functions.
There are two (2) important requirements: “customarily and regularly directs the work of
two or more other employees,” and “has the authority to hire or fire other employees, or
whose suggestions and recommendations as to the hiring, firing, advancement,
promotion, or any other change of status of other employees are given particular
weight.”
“Customarily and regularly” signifies greater than occasionally, but less than constantly;
not isolated or one-time tasks. “Particular weight” refers to whether it is part of the
employee’s duties to make such recommendations; the frequency with which such
recommendations are made; and the frequency with which the recommendations are
relied upon.
“Business Owner” Exemption: An employee who owns at least a 20% equity interest in
an enterprise and is “actively engaged” in the management thereof will be considered
an exempt executive. The salary test does not apply. Note: DOL removed from the
final regulations the current “sole charge” exemption, which provided that an individual
who was in sole charge of an establishment (and who consequently had to perform a
great deal of non-exempt work) was nonetheless an exempt executive.
Concurrent Duties: The concurrent performance of exempt and non-exempt work does
not disqualify an employee from the executive exemption if the criteria for exemption
otherwise are met. The new rules clarify how assistant managers may qualify for the
executive exemption. However, all such determinations are fact specific. In retail
establishments, including restaurants, for example, assistant managers often spend a
good deal of time performing substantially the same work as their subordinates, in
addition to managing those individuals. However, they may qualify for exemption if they
have and exercise supervisory and other executive duties such as ordering
merchandise, budgeting, and authorizing substantial bill payment. On the other hand,
such employees may be deemed non-exempt if, for example, they are closely
supervised and earn little more than their subordinates.
Office managers who meet the criteria for exemption may retain their exempt status
even if they occasionally fill in for a non-exempt employee who is ill, or to help out in
emergency situations. However, relief supervisors in manufacturing facilities will not
achieve exempt status because they occasionally have some responsibility for directing
the work of other non-exempt production and maintenance personnel.
Administrative Exemption:
The new administrative exemption applies to employees paid at least $455 per week on
a salary or fee basis:
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Whose primary duty is the performance of office or non-manual work directly
related to the management or general business operations of the employer or the
employer’s customers; and



Whose primary duty includes the exercise of discretion and independent
judgment with respect to matters of significance.

The “matters of significance” language was added to the new test from DOL’s current
interpretive guidance. It apparently represents an attempt to reinforce the “discretion
and independent judgment” element of the test. “Matters of significance” refers to the
level of importance or consequence of the work performed. Exercising discretion and
independent judgment does not mean merely following a manual or guidebook in order
to perform job duties. Exempt employees must strategize and perform substantial duties
under relatively little supervision. In the final analysis, those who qualify must perform
work directly and substantially related to assisting in the running or servicing of the
business, as distinguished from working on a production line or selling a product.
“Administrative” functions may, for example, include the following: tax, finance,
accounting, budgeting, and auditing; insurance, purchasing and procurement (in all
instances, depending on whether sufficient discretion and independence is exercised);
advertising, marketing, and research; safety and health, human resources, benefits
administration, labor relations, public relations, and government relations; computer
network, Internet, and data base administration; and legal and regulatory compliance.
Factors to be Considered When Determining Whether an Employee Exercises
Discretion and Judgment Necessary for the Administrative Exemption:


Has the authority to formulate, affect, interpret, or implement management
policies or operating practices;



Performs work that affects business operations to a substantial degree;



Carries out major assignments in conducting the operations of the business;



Has the authority to commit the employer in matters which have significant
financial impact;



Has the authority to waive or deviate from established policies and procedures
without prior approval;



Involved in planning long-term or short-term business objectives;



Provides consultation or expert advice to management; and



Represents the company in handling complaints or resolving grievances.

The new regulations indicate that certain positions will generally meet the standard
duties test for administrative exemption, including the following:


Human resources managers who formulate, interpret, or implement employee
policies (not clerks who screen job candidates);
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Executive or administrative assistants to a business owner or to a senior
executive of a large business who have been delegated authority over matters of
significance;



Purchasing agents who have the authority to bind the company on significant
purchases (not white out or erasers);



Insurance claim adjusters;



Financial services industry employees (not individuals who primarily sell financial
products);



Team leaders who head a team of employees assigned to complete “major
projects” (e.g., purchasing, selling, or closing all or part of the business) even
though they do not have direct supervisory responsibility over team members.

Never Exempt: The new rules make plain that employees who work in certain
occupations are automatically non-exempt and, therefore, eligible for overtime:


Blue-collar workers who perform manual labor or work involving repetitive
operations with their hands, physical skills, and energy. Normally, they gain skills
through apprenticeships or job experience. (e.g., production, maintenance,
construction, and similar occupations, including carpenters, electricians,
mechanics, plumbers, iron workers, craftspeople, operating engineers, longshore
workers, construction workers, laborers, and similar employees.)



First responders, regardless of rank or pay. (e.g., police officers, detectives,
deputy sheriffs, state troopers, highway patrol officers, investigators, inspectors,
correctional officers, and parole or probation offers, park rangers, fire fighters,
paramedics, emergency medical technicians, ambulance personnel, and rescue
workers; hazardous materials workers, and similar employees.)

Professional Exemption:
The professional exemption includes both “creative professionals” and “learned
professionals.”
“Creative professionals are exempt if they are paid $455 per week on a salary or fee
basis and their primary duty is the performance of work requiring invention, imagination,
originality, or talent in a recognized field of artistic or creative endeavor.
The new regulations, for example, note that “copyists”, animators of motion-picture
cartoons, or one who retouches photographs will generally not meet the “invention,
imagination, originality, or talent requirement”, while “persons holding the more
responsible positions in advertising agencies generally will meet that requirement,” as
may “cartoonists who must rely on their own creative ability to express a concept.”
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Learned professionals qualify if they are paid $455 per week on a salary or fee basis
and fulfill the following requirements:


Must perform work requiring advanced knowledge;



The advanced knowledge must be in a field of science or learning; and



The advanced knowledge must be customarily acquired by a prolonged course of
specialized intellectual instruction.

Traditional fields of law, medicine, engineering, and accountancy are recognized in
addition to new scientific and learned professions that emerge over time.
The best “prima facie” evidence that an employee meets the specialized academic
training requirement is the possession of the appropriate academic degree. However,
the final rules identify particular jobs that would generally be deemed ”exempt
professional” if employees have competed the specified academic degree for entry into
the particular field – generally a four-year college degree including pre-professional and
specialized professional study. These professions identified by DOL include: registered
or certified medical technologists; registered nurses (not licensed practical nurses);
dental hygienists; physician assistants; certified public accountants (not accounting
clerks or bookkeepers); chefs (not cooks); athletic trainers; and funeral directors and
embalmers. Paralegals and legal assistants generally do not qualify.
DOL states that the word “customarily” means that the exemption “is also available to
employees in [covered] professions who have substantially the same knowledge level
and perform substantially the same work as degreed employees, but who attained the
advanced knowledge through a combination of work experience and intellectual
instruction.”
DOL’s summary indicates that completion of an apprenticeship program, high school
degree, military training, a two-year degree, or a general four-year degree that is not
necessary for the job in question, would not qualify an individual for the learned
professional exemption.
The new regulations appear to place employers in a difficult position where employees
have been classified as exempt professionals but do not have the above-described fouryear degree. This is because the new standard test does not give great weight to
intellectual achievement gained through work experience, and there is no bright line for
compliance. State laws may be consulted to determine licensure requirements for
professionals. If a particular four-year degree is required for licensure and the subject
employee does not possess that degree, it would be risky to classify that individual as
an exempt professional.
Other Exempt Categories:
Outside Sales Exemption: The new DOL regulations remove the 20% limitation on
hours spent performing non-exempt work, so that that outside sales employees can
perform some non-exempt work and still qualify for exemption. Now, an employee must
have the primary duty of performing sales work or obtaining orders or contracts for
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services or for the use of facilities, and must be customarily and regularly engaged
away from the employer’s place(s) of business in performing such primary duty.
Incidental work must be related to the employee’s own sales.
Computer Employee Exemption: To qualify for this exemption, the employee must be
paid either on a salary or fee basis at a rate not less than $455 per week, or, if
compensated on an hourly basis, at least $27.63 per hour. The employee must be
employed as a computer systems analyst, computer programmer software engineer, or
other similarly skilled worker in the computer field.
The employee’s primary duties must include:


the application of systems analysis techniques and procedures, including
consulting with users, to determine hardware, software, or system functional
specifications;



the design, development, documentation analysis, creation, testing, or
modification of computer systems or programs, including prototypes, based on
and related to user or system design specifications;



the design, documentation, testing, creation, or modification of computer
programs related to machine operating systems;



a combination of these duties, the performance of which requires the same level
of skills.

Note:
The computer employee exemption does not include employees who
manufacture or repair computer hardware and related equipment. Nor does the
exemption include employees whose work is highly dependent upon, or facilitated by,
the use of computers and computer software programs (e.g., engineers, drafters, and
others skilled in computer-aided design software) if they are not primarily engaged in
computer systems analysis and programming, or other similarly skilled computer-related
occupations identified in the primary standard duties test.
New Rules Covering Deductions From Pay:
Employer options continue to be limited when it comes to the issue of docking exempt
personnel under the FLSA. The law requires that an exempt employee be paid on a
salaried basis a predetermined amount every pay period that is not subject to reduction
based on quality or quantity of work performed. Nor can employers make deductions
from pay for exempt employees who perform jury duty, witness duty, or temporary
military leave.
Permitted deductions under the old rules still apply for:
-

Full days off for personal reasons, but not for sickness or disability;

-

Full days off for sickness or disability if there is a “bona fide” plan, policy, or
practice or paying for such time due to sickness or disability, and the
employee has exhausted his/her leave allowance;
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