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U.S. Court of Appeals for the Fourth Circuit Invalidates All Waivers and Releases of
FMLA Claims Unless Pre-Approved by a Court or by the U.S. Department of Labor

Holding:
The U.S. Court of Appeals for the Fourth Circuit recently ruled in Taylor v. Progress Energy,
Inc. that a U.S. Department of Labor (DOL) regulation implementing the Federal Family
Medical Leave Act (FMLA) bars all prospective and retrospective waivers of any rights under
the FMLA - including releases signed in exchange for severance pay and in settlement
agreements - without prior DOL or court approval. The Court rejected arguments made by DOL
itself that the regulation in question was not intended to limit an employee's ability to waive the
right to sue for past FMLA violations.
As you know, FMLA is the federal law which requires covered employers to provide eligible
employees with up to 12 workweeks of unpaid family leave and/or medical leave during any 12month period for the birth or care of a newborn child, the placement with the employee of a
child for adoption or foster care, to care for an immediate family member with a “serious health
condition,” or for the employee’s own serious health condition. The FMLA prohibits employers
from interfering with the exercise of these rights and authorizes employees to file suit to recover
damages and to enjoin FMLA violations.
The Facts:
The plaintiff (Taylor) signed a release in return for compensation to which she was not entitled
upon her termination of employment with the Company. Plaintiff later learned from DOL that
she had been eligible for FMLA medical leave. Notwithstanding her signed release, she sued her
former employer under the FMLA. After the district court ruled for the employer, plaintiff
appealed, and the Court of Appeals held that the DOL regulation in question prohibited both the
prospective and retrospective waiver of any FMLA right unless the waiver had the “prior
approval” of the DOL or a court. The Court held that the FMLA (like the Fair Labor Standards
Act) provided uniform minimum labor standards which an employer could not evade by private
settlement.
It is instructive that the Court rejected DOL's position that the requirement of DOL or court
supervision of the waiver or release of FMLA claims will create substantial burdens on the DOL
and courts and "will harm employees by delaying resolution of their claims." The Court
expressed the belief that DOL and the courts will be able to handle these cases promptly and
efficiently, with DOL reviewing FMLA claims in the majority of the cases, and the courts only
supervising settlements in FMLA court actions. We believe it to be far more likely that this
supervision process will delay and interfere with the resolution of claims, while voiding releases
that the parties have agreed upon.

